able wits would devise an answer the lower courts had not, the result suggestB--that the judicial system's axioms deserve more respect than they received. This Article, by showing briefly in Section I that the Court should not have decided an abortion case when it did, and by showing at more length in Section II that the Court could find no persuasive rationale in the pre-Roe cases for each of the points in its decision, argues that Roe was almost destined to be a bad opinion.
I.
In 1973, political forces were still vigorously debating abortion. Most states had prohibited abortions, except to save a woman's life, since the nineteenth century, 9 but a movement was afoot to relax that restriction. In the five years immediately preceding Roe, thirteen states had revised their statutes to resemble the Model Penal Code's provisions, 10 which allowed abortions not only if the pregnancy threatened the woman's life, but also if it would gravely impair her physical or mental health, if it resulted from rape or incest, or if the child would be born with grave physical or mental defects.
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Four states had removed all restrictions on the permissible reasons for seeking an abortion before a pregnancy passed specified lengths. 12 Furthermore, as the Supreme Court noted in Roe, both the American Medical Association and the American Bar Association had only recently changed their official views on abortion (and not without opposition) . 13 The abortion debate was not merely one of how far to relax restrictions, however. At least one of the states whose restrictive statutes were judicially invalidated had in 1972 reaffirmed its determination to prohibit abortions unless necessary to save the woman's life. 14 And since several of the pre-Roe constitutional challenges were raised by defendants in state abortion prosecutions, 15 it is clear that at least those states had not allowed their 9. See the Supreme Court's survey in Roe of the history of abortion and abortion laws, 410 U.S. at 138- 16 In short, the political process in many states had yet to decide on abortion. But Roe's sweeping rejection of Texas's statute voided almost every other state's as well. 17 Especially given the absence of a firm constitutional footing for deciding the question, the Court could sensibly have refrained from stepping into the debate when it did. Of course, the Court might never decide anything if it always waited for the last political word, and had Roe been a soundly reasoned opinion, the Court would surely never have been criticized for being a bit hasty. Indeed, because several states had liberalized their abortion statutes, some might argue that the Court should nudge the rest of the nation toward recognizing the right those states had found. But the second traditional axiom should still have warned the Court not to decide Roe: the dispute had not sufficiently steeped in the lower courts. Allegations that abortion statutes violated a constitutiqnal right of privacy were new to the ·courts. As late as mid-1968, the New Jersey Supreme Court flatly rejected two defendants' claim that the state statute's exception for abortions with "lawful justification" included abortions to end unwanted pregnancies: "It is beyond comprehension that the defendants could have believed that our abortion statute envisioned lawful justification to exist whenever a woman wanted to avoid having a child. The statutes of no jurisdiction in this country permit such an excuse for an abortion. " 18 The court's construction of "lawful justification" was undoubtedly correct; the significant point is that the court gave no hint of even considering that a right of privacy might justify such an excuse. The landmark case of People v. Belous, 19 apparently the first case to.consider a rightMedical Examiners, 318 F. Supp [Vol. 77:1724 of-privacy challenge to an abortion statute and certainly the first reported case to endorse one, 20 was decided only in September 1969, less than two years before the Supreme Court decided to hear Roe. 21 Between 1970 and 1972, a flurry of constitutional challenges hit the courts, but of the seventeen courts that decided right-of-privacy claims, twelve were three-judge district courts whose judgments allowed direct appeal to the Supreme Court. 22 Thus, when the Court had Roe before it and looked, as the axiom has it, to the lower-court deliberations, 23 it found not one federal decision that had received intermediate appellate consideration, and only four decisions of state supreme courts, 24 none of which offered particularly illuminating analysis.
In general, three years is hardly time enough for the judicial system to evolve sound analysis for most constitutional issues, and for so emotionally charged an issue as abortion, 25 26 But as the Court acknowledged, its own cases "are to the effect that § 1253 does not authorize an appeal to this Court from the grant or denial of declaratory relief alone." 27 Thus, only Roe's complaint from the denial of an injunction was properly before the Court on appeal. Nonetheless, the Court held that "those decisions do not foreclose our review of both the injunctive and declaratory aspects of a case of this kind when it is properly here, as this one is, on appeal under § 1253 from specific denial of injunctive relief, and the arguments as to both aspects are necessarily identical." 28 Even if the arguments as to both aspects were strictly speaking identical (which they probably were only if the Court wished them to be), the Court still did not have to decide the constitutional question.
It could have stayed the direct appeal on the injunction until the appeal on the declaratory judgment had progressed to the Court through the court of appeals, as technically that appeal should have done. 29 The reason for doing so would have been clear: a decision on the injunction should logically await a decision on constitutionality (the declaratory judgment issue) and a decision on constitutionality should await a fuller consideration by the courts of appeals. Instead, worried that "[i]t would be destructive of time and energy for all concerned were we to rule other- Even though abortion was a new issue to the courts, and even though no federal court of appeals had considered it, the Supreme Court might still have been justified in hearing Roe, for it had been decided by a three-judge district court, and theory has it that " [t] here is little to be gained by delaying important litigation of that sort that initially commands an extraordinary district court of three judges -at least one of them a circuit judge -for review by three other judges on a court of appeals. "
32 In this instance, however, that theory proved false, and had done so even before the Supreme Court heard rearguments of Roe. 33 The district court oases failed to develop any adequate analysis for deciding the constitutionality of abortion statutes; indeed, most of them never honestly acknowledged the competing interests involved. There is some indication that a sounder case law might have evolved if given time. 34 But that was prevented by Roe, where the Supreme Court, without offering any sound reason of . its own, took each step of its decision in the face of the inability of the lower courts that considered those steps to reach a reasoned conclusion. In 1973 the Court could not find a rationale, but decided anyway. That smacks distinctly of a legislative process.
A. "This right of privacy . . . is broad enough . . . . "
As do most discussions of the right of privacy, the Supreme Court's began by conceding that "[t]he Constitution does not explicitly mention any [such] right. "
35 A long line of cases, however, has recognized in several amendments "a guarantee of certain areas or zones of privacy," and "makels] it clear that the right has some extension to activities relating to" marriage, procreation, contraception, family relations, child rearing, and edu- cation. 36 A less informative phrase than "has some extension to" is hard to imagine, but the Court gives no more information than that before declaring, "This right of privacy . . . is broad enough to encompass a woman's decision whether or not to terminate her pregnancy. "
37 The Court then lists several detriments that might befall women if they were altogether denied the choice of abortion. 38 The opinion leaves ambiguous whether the Court meant this list somehow to prove that abortion fits within "privacy," or only to suggest the variety of considerations that will surround the exercise of that right, 39 but it does make clear that these potential detriments do not imply any "unlimited right to do with one's body as one pleases." 40 The inadequacy of that explanation is ob~ious. It does not explain why the right of privacy, just because it extends to some matters of sex and family, extends to abortion; nor what kind of "privacy" abortion involves (especially given that the Court later distinguished this "privacy" from that involved in all the other activities to which the right extends 41 ); nor why the list of detriments brings abortion within the right, if that is what the list means to do; nor why the right apparently extends to women who incur none of these detriments ( especially if it is the detriments that warrant extending the right). 42 But like the right of privacy itself, Roe's inadequacy inheres in a long line of cases. The preRoe, lower-court decisions that struck down abortion statutes for impairing the right of privacy wholly neglected legal analysis. In virtually all the cases, the proponents of abortion argued the same simplistic theory -that abortion involves both family and 36. 410 U.S. at 152-53. 37. 410 U.S. at 153. 38. 410 U.S. at 153. 39. Professor Ely guesses that the Court's "conclusion is thought to derive from the passage that immediately follows it." Ely, supra note 2, at 932. Professor Tribe seems to agree that avoiding these detriments is the gravamen of this right of privacy. Tribe, supra note 5, at 10. But neither mentions the paragraph's last sentence, which immediately follows the catalog of detriments: "All these are .factors the woman and her responsible physician necessarily will consider in consultation." 410 U.S. at 153. That sentence suggests that the Court simply meant by the catalog to guide the considerations of the physicians in whom it places so much trust ("The abortion decision in all its aspects is inherently, and primarily, a medical decision, and basic responsibility for it must rest with the physician." 410 U.S. at 166), not that the catalog somehow proves that abortion and most of the courts agreed without a second thought.
The first case to declare an abortion statute unconstitutional, People v. Belous, 46 exemplifies the lower courts' response to this theory. The opinion's entire explanation for including abortion within the right of privacy runs:
The fundamental right of the woman to choose whether to bear children follows from the Supreme Court's and this court's repeated acknowledgment of a "right to privacy" or "liberty" in matters related to marriage, family, and sex .... That such a right is not enumerated in either the United States or California Constitutions is no impediment to the existence of the right. 47 No "impediment," perhaps, but the absence of any explicit right or privacy within the Constitution should have suggested to the court that it do more to support its holding than simply assert that the right exists and that a right of abortion follows from it.
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That arguments can be made to defend extending the right of privacy to abortion is beside the point, for arguments can be made against it too. The point is that the Belous court, like many of the lower courts and like the Supreme Court itself in Roe, never even acknowledged that arguments exist. Once Belous was decided, however, precedent existed -albeit of dubious valueand in a follow-the-leader style a second court cited Belous to support its decision, 49 "reached the same conclusion," 52 that they "agreed that the right of privacy, however based, is broad enough to cover the abortion decision."
53 Just how they reached that conclusion the Court necessarily left unexplained.
Those courts that did attempt an explanation, Doe v. Scott 54 for instance, usually drew the analogy between contraception and abortion:
We do not agree with the defendants that the choice whether to have a child is protected before conception but is not so protected immediately after conception has occurred. A woman's interest in privacy and in control over her body is just as seriously interfered with by a law which prohibits abortions as it is by a law which prohibits the use of contraceptives. The decision to carry and bear a child has extraordinary ramifications for a woman. Pregnancy entails profound physical changes. Childbirth presents some danger to life and health. Bearing and raising a child demands difficult psychological and social adjustments. The working or student mother frequently must curtail or end her employment or educational opportunities. The mother with an unwanted child may find that it overtaxes her and her family's financial or emotional resources. The unmarried mother will suffer the stigma of having an illegitimate child. Thus, determining whether or not to bear a child is of fundamental importance to a woman.
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The similarity between this list and the Supreme Court's in Roe is obvious. 80 Unfortunately, even assuming that the Court consciously adopted this particular argument (and without a wordby-word borrowing, an assumption is all that is warranted), what the Court meant by "privacy" remains a mystery, for this argument leaves unanswered why the state may regulate any number of decisions with equally "extraordinary ramifications. " 61 Finally, another of the pre-Roe cases, Doe v. Bolton, 62 not only failed to offer any rationale, but tossed off its conclusion so cavalierly that one wonders whether the court really knew what it meant: "For whichever reason, the concept of personal liberty embodies a right to privacy which apparently is also broad enough to include the decision to abort a pregnancy.
2 " And in footnote 2: "We see no connection between this theory and the claimed right of a woman 'to use her body in any way she wishes' read into Griswold by some."
83 That is no way for a court to expound a Constitution.
Given this complete failure of the lower courts to argue persuasively for extending the right of privacy to abortion, it is hardly surprising that the Supreme Court had nothing to justify its decision. The lower courts offered it no guidance, nor did the proponents in Roe, whose briefs argued more expansively but relied largely on the inconclusive arguments that had proved successful thus far. 84 In short, the pre-Roe cases forged a trail that In the course of its curiously dim elucidation of privacy, the Supreme Court said, "These decisions make it clear that only personal rights that can be deemed 'fundamental' or 'implicit in the concept of ordered liberty' . . . are included in this guarantee of personal privacy."
65 With just that label -"fundamental" -the Court ordained the demands of its review: only "compelling state interests" would justify abridging the right. 66 Irritated by the Court's reliance on equal protection precedent in this due process case, and presumably by the offhanded manner in which the Court found so disputed a right as abortion "implicit in . . . ordered liberty," Justice Rehnquist dissented, "Unless I misapprehend the consequences of this transplanting of the 'compelling state interest test,' the Court's opinion will accomplish the seemingly impossible feat of leaving this area of the law more confused than it found it."
67 But in fact, Roe left this area only as confused as it found it. The pre-Roe cases that found the right of privacy broad enough to include abortion had already distorted the concept of fundamental rights.
Identifying those rights that are "fundamental," in that they are "implicit in the concept of ordered liberty," is a difficult task in itself, but it rightly demands of courts especial clarity and persuasiveness, because of the extraordinary protection a right once deemed fundamental acquires against legieilative encroachment. Thus Justice Harlan wrote:
Each new claim to Constitutional protection must be consiq.-ered against a background of Constitutional purposes, as they have been rationally perceived and historically developed . . . . The decision of an apparently novel claim must depend on grounds which follow closely on well-accepted principles and criteria. To respond to Texas's argument that "the fetus is a 'person' within the language and meaning of the Fourteenth Amendment, "75 the Supreme Court listed each use of "person" in the Constitution, adroitly adduced that "in nearly all these instances, the use of the word is such that it has application only postnatally, "76 and concluded, "All this, together with our observation . . . that throughout the major portion of the 19th century prevailing legal abortion practices were far freer than they are today, persuades us that the word 'person,' as used in the Fourteenth Amendment, does not include the unbom." 77 80 the courts found that the fourteenth amendment does not include fetuses, and they therefore emphatically disclaimed any authority to disturb the legislative balances. 81 Both courts are to be praised for their restraint, but it is ironic that in the midst of judicial legislation to expand abortion, the two courts asked to restrict it invoked judicial restraint. That is especially ironic because had the courts wished to expand fetal protection, they could arguably have relied, given the generally low level of analysis in the pre-Roe cases, on the earlier anti-abortion decision in Steinberg v. Brown.
82 Casually relying on the defendant's biology and Webster's dictionary, the court in Steinberg had decided that life begins at conception and that " [ o ]nee human life has commenced, the constitutional protections found in the Fifth and Fourteenth Amendments impose upon the state the duty of safeguarding it." 83 Of course, Steinberg's effort to draw fetuses within the fourteenth amendment by deciding from scanty evidence when life begins had itself been judicial legislation (although paradoxically it supported the balance it second-guessed). As a whole, the pre-Roe courts, like the Supreme Court, seem to 78 have found second-guessing a handy resort when needed, but not the kind of girl one wants to marry. To bolster its decision that a fetus is not a "person," the Supreme Court said, "Indeed, our decision in United States v. Vuitch . . . inferentially is to the same effect, for we there would not have indulged in statutory interpretation favorable to abortion in specified circumstances if the necessary consequence was the termination of life entitled to Fourteenth Amendment protection. "84 That statement is a bit disingenuous, for the Court in Vuitch expressly -which is more than "inferentially" -declined to discuss any aspect of the privacy arguments made by the appellee. 85 That notwithstanding, the Court can surely apply interpretative glosses to its own opinions, and this gloss had the advantage of being ready-made. In strikingly similar language, Abele v. Markle had previously said, "Surely the Court would have withheld even tacit approval of abortions in such circumstances if the consequence was the termination of a life entitled to fourteenth amendment protection." 86 In this instance, then, the traditional axiom was at work: the lower court identified and articulated an argument that aided Supreme Court review. Unfortunately, Abele's gloss on Vuitch was a rather minor point; but still more unfortunately, the Court· settled for plucking it out of a much larger argument. Abele held that "person" does not include a fetus and specifically referred to Vuitch in the course of arguing that a state cannot almost totally abridge women's constitutional rights by asserting an interest in fetuses which have no constitutional rights. 87 That theory is debatable, and even Abele stated it tentatively, 88 but it was one step toward a more 84. 410 U.S. at 159. 85. Interestingly, the Supreme Court not only avoided discussing the arguments, it conspicuously avoided even using the word "privacy":
Appellee has suggested that there are other reasons why the dismissal of the indictments should be affirmed. Having decided that the Constitution does not protect fetuses, the Supreme Couh turned to Texas's statutory claim: "Texas urges that, apart from the Fourteenth Amendment, life begins at conception and is present throughout pregnancy, and that, therefore, the State has a compelling interest in protecting that life from and after conception. " 90 In response, the Court quickly abjured any attempt to decide when life begins, 91 noting instead that this question yields a "wide divergence of thinking,"92 and that "[i]n areas other than criminal abortion, the law has been reluctant to endorse any theory that life, as we recognize it, begins before live birth." 93 How those observations lead to the conclusion that states may protect fetuses only after viability is a mystery. The critics have particularly dismissed this portion of Roe as the merest dissemblance of a rationale. 94 And the Court's dissembling at this point undercut the purported purpose of its opinion: to discern the relative weights of the interests involved. 95 By busying itself with the question of what a fetus is -"life," "potential life," a "person," a person "in the whole sense" -the Court avoided admitting that something hangs in the balance against women's rights and thus avoided the real question of whether states may protect fetuses, as nothing more than fetuses, and at what cost to women. 96
This avoidance was the legacy of the pre-Roe cases. The courts that struck down abortion statutes for abridging women's right of privacy essentially denied that a fetus is anything at all. [Vol. 77:1724
As Professor Ely said, "a fetus may not be a 'person in the whole sense,' but it is certainly not nothing." 97 The lower courts pretended otherwise. In People v. Belous, the court said:
It is next urged that the state has a compelling interest in the protection of the embryo and fetus and that such interest warrants the limitation on the woman's constitutional rights. Reliance is placed upon several statutes and court rules which assertedly show that the embryo or fetus is equivalent to a born child. However, all of the statutes and rules relied upon require a live birth or reflect the interest of the parents.
In any event, there are major and decisive areas where the embryo and fetus are not treated as equivalent to the born child. 08 Satisfied that a fetus is not equivalent to a born child, the Belous court thought its task complete. But why must a fetus be "equivalent to a born child" before the state may protect it? A fetus is a fetus. The court never considered the straightforward question "Can the state protect a fetus?" without regard to whether a fetus is like something else the state protects elsewhere. 99 And because it failed to do so, the court never honestly faced the question abortion raises.
The other courts were no more honest. The lower court in Roe v. Wade said, "To be sure, the defendant has presented the Court with several compelling justifications for state presence in the area of abortions . . . . Concern over abortion of the 'quickened' fetus may well rank as ... such [an] interest." 100 The court did not say, however, what distinguishes a quickened from an unquickened fetus that the state may protect one but not the other. If the court thought an unquickened fetus is nothing, then it was blinking at facts. If the court thought the fetus is something, but is too insubstantial to count, then it needed to explain why. invoking them does not honestly characterize all fetuses. Yet the Scott and Abele courts, rapt in their discomfort, allowed themselves to avoid admitting that anything not grotesque was at stake. In Doe v. Bolton, the court acknowledged that "[o]nce conception takes place and an embryo forms, for better or for worse the woman carries a life form with the potential of independent human existence." 103 That potentiality, the court said, grants to the state "a legitimate area of control," 104 so long as the controls "do not restrict the reasons for the initial decisions" to abort.
105 That assessment of the fetus differs only superficially from Belous's or the lower-court Roe's. By leaving unexplained the limit on the state's interest, the court denied that anything counterbalances the woman's right just as effectively as Belous and Roe did when they diverted themselves with questions about what a fetus is or resembles. One court, Babbitz v. McCann, at least tried to be honest: "For the purposes of this decision, we think it is sufficient to conclude that the mother's interests are superior to that of an unquickened embryo, whether the embryo is mere protoplasm, as the plaintiff contends, or a human being, as the Wisconsin statute declares." 108 Why the woman's interests prevail, however, is unexplained.
In sum, the resort to questions like "Is a fetus a person?" "To what extent do other statutes protect fetuses?" and "Is a fetus alive?" did more to divert the courts from their analytic duties than to answer the question before them. One of the last pre-Roe cases, Abele v. Markle, realized that fact, and dismissed in a footnote the comparisons to other statutes. 107 Perhaps if the Supreme Court had allowed the abortion dispute to brew longer, more courts would have faced the question and offered guidance when the Court finally decided a case. That it rushed into this darkness to decide Roe, only to fail to add new illumination, simply adds to the impression that the Court should have heeded the traditional axioms.
The Court concluded its discussion of Texas's statutory claim by remarking, "In short, the unborn have never been recog- [Vol. 77:1724 nized in the law as persons in the whole sense. 109 After noting that fetuses may acquire some rights even before birth, the Byrn court said, "But unborn children have never been recognized as persons in the law in the whole sense." 110 In context, the import of this sentence is quite clear. The Byrn court meant that even if fetuses receive some protection, they have never received all the protection people receive after birth. The Supreme Court, by using the sentence to end the entire section on Texas's interests, and by prefixing to it "In short," which clearly signals that a summary definitive statement should follow, managed to obscure what little meaning the sentence has. The traditional axiom recommends that the Court use lowercourt arguments to its benefit; in this instance the Court adopted the argument so cryptically that it lost any potential benefits. Having decided in section IX that a fetus is neither a fourteenth amendment "person," nor a "person in the whole sense," the Supreme Court opened section X with, "In view of all this, we do not agree that, by adopting one theory of life, Texas may override the rights of the pregnant woman that are at stake." 111 This is a curious statement. If read out of context, it would seem to suggest that Roe is a case about the limits of state authority to regulate activity by deciding metaphysical questions. For according to this statement, the Court did not object to Texas's end -prohibiting abortions -but to its means -"adopting one theory of life." But that suggestion seems untenable if the statement is read in context, for nothing preceding it in the opinion discussed what theories a state may or may not endorse in the course of regulation, nor did the opinion say anything about states adopting theories when it subsequently announced its schema of permissible regulation. What, then, is the phrase, "by adopting one theory of life" doing there? One fairly plausible answer is that the phrase was meant to conceal some doctrinal sleight of hand. The Court surely wanted to avoid explicitly inval- 
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One month later, the Connecticut General Assembly enacted a substantially identical statute with a new first section declaring, "The public policy of the state and the intent of the legislature is to protect and preserve human life from the moment of conception . . . . "
116 When this new statute was challep.ged, the Abele court responded by considering "whether the state has power to advance such a purpose" by abridging a constitutional right.
117 In the course of its consideration, the court, rather than attaching or withholding the label "compelling," attempted the difficult task of articulating the nature of a compelling state interest:
A compelling state interest has generally been one where the nature of the interest was broadly accepted, with dispute remaining only as to whether the state could constitutionally advance that interest by the specific means being challenged .
. . . No decision of the Supreme Court has ever permitted anyone's constitutional right to be directly abridged to protect a state interest which is subject to such a variety of personal judgments [as is Connecticut's interest in protecting life from concep- [Vol. 77:1724 tion on] . . . . Such an interest cannot acquire the force of a governmental decree to abridge an individual's constitutional right. To uphold such a statute would permit the state to impose its view of the nature of a fetus upon those who have the constitutional right to base an important decision in their personal lives upon a different view.
. . . Of course, legislation is not rendered unconstitutional simply because it advances a social policy about which people differ. Normally it is the legislative function to resolve such differences. But where a state interest subject to such variety of viewpoints is asserted on behalf of a fetus which lacks constitutional rights, and where the assertion of such an interest would accomplish the virtually total abridgment of a constitutional right of special significance, in these circumstances such a state interest cannot prevail. 118 Pursuant to this test, the Abele court again struck down Connecticut's statute, but also suggested the type of abortion statute this test would allow:
If a statute sought to protect the lives of all fetuses which could survive outside the uterus, such a statute would be a legislative acceptance of the concept of viability . . . . [T]he state interest in protecting the life of a fetus capable of living outside the uterus could be shown to be more generally accepted and, therefore, of more weight in the constitutional sense than the interest in preventing the abortion of a fetus that is not viable.
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The Supreme Court's otherwise inexplicable discussion of state interests in Roe can be read, with some imagination, to suggest a similar argument. 120 Texas claimed just what Connecti-118. 351 F. Supp. at 230-31 (citations omitted). 119. 351 F. Supp. at 232 (footnote omitted). 120. Of course, the Court cited in Roe all the lower court decisions, 410 U.S. at 164-55, but it seems clear that the Court was particularly familiar with Abele, for part "A" of Roe's § IX contains striking verbal and organizational parallels to Abele's part "A." Organizationally, both opinions marshalled the same evidence to argue that a fetus is not a fourteenth amendment "person": that other constitutional uses of "person" do not apply to fetuses, compare 410 U.S. at 157 with 351 F. Supp. at 229 n.8; that courts which had addressed the issue had held that fetuses are not "persons," compare 410 U.S. at 168 with 351 F. Supp. at 228; and that United States v. Vuitch had implied that fetuses are not "persons," compare 410 U.S. at 159 with 351 F. Supp. at 228. No other lower-court opinion adduces the same three points. Verbally, Roe echoed Abele's language three times: (1) it described Vuitch's implication with similar words, see text at notes 84-86 supra; (2) its statement of the first claim it considered -"that the fetus is a 'person' within the language and meaning of the Fourteenth Amendment," 410 U.S. at 166 -resembled Abele's "The initial inquiry is whether the fetus is a person, within the meaning of the fourteenth amendment ... ," 351 F. Supp. at 228; and (3) its reference to "those few cases where the issue was squarely presented," 410 U.S. at 158, resembled Abele'a reference to the two courts in which "[t)he issue has been squarely faced." 361 F. Supp. at cut had: that "life begins at conception and is present throughout pregnancy, and that, therefore, the State has a compelling interest in protecting that life from and after conception." 121 The Court said two things in response. First: "It should be sufficient to note briefly the wide divergence of thinking on this most sensitive and difficult question." 122 Unfortunately, the Court left ambiguous exactly what the wide divergence of thinking suffices to show. Perhaps this survey of opinion suffices to show that "the judiciary, at this point in the development of man's knowledge, is not in a position to speculate" about when life begins. 123 The survey also suffices to show, however; that Texas's state interest rests on a theory that many people, including no doubt many pregnant women, sincerely reject. Second: "In areas other than criminal abortion, the law has been reluctant to endorse any theory that life, as we recognize it, begins before live birth . . . . " 124 Professor Ely is surely right that if the Court was trying to show why Texas may not protect fetuses before viability, then "the bodies of doctrine to which the Court adverts . . . tend to undercut rather than support its conclusion." 125 If, on the other hand, the Court was trying to suggest that a compelling state interest may not depend on a premise so widely disputed as that life begins at conception, then revealing that no other doctrines or statutes endorse that premise does support its conclusion. Finally, like the Abele court, the Supreme Court designated viability as "the 'compelling' point." 128 It explained: "This is so because the fetus then presumably has the capability of meaningful life outside the mother's womb. State regulation protective of fetal life after viability thus has both logical and biological justifications." 127 While the Court does not appear to suggest that it selected viability because Texas's interest would then be "more generally accepted,"128 which is how Abele decided on viability, it does seem 228. Of course the verbal and organizational parallels do not prove much, especially the verbal ones, for judges borrow language from each other like brothers borrow socks: constantly, if not openly. But [Vol. 77:1724 to find significant that by viability Texas may justify its interest in fetal life with more than just one debatable theory chosen from among many. By the time a fetus is viable, logic and biology dictate that the fetus, if not alive, is at least almost alive. Therefore, to read a bit into the opinion, Texas's interest would no longer depend on a widely disputed premise, and by the Abele test could be "compelling."
This reading of Roe is purely speculative. Indeed, seeing Abele's theory in Roe is like finding the hidden object drawn into a puzzle-picture: one must know to look for it. 129 Even if Roe does contain fine shadings of Abele, the opinion still leaves many questions unanswered. The best that can be said is equivocal: It is heartening to think that some rationale lurks behind Roe, but equally disheartening that after taking Roe too soon for that rationale to develop further, the Court would not say whether it used the rationale or not, and if not, then what rationale it did use.
F. "Each grows in substantiality as the woman approaches term . . . . "
Immediately after rejecting Texas's claim to protect fetuses from the moment of conception, the Court granted that the state yet had "important and legitimate" interests in protecting women's health and fetuses' potential life. 130 "Each [interest] grows in substantiality as the woman approaches terJil and, at a point during pregnancy, each becomes 'compelling.' " 131 For the interest in protecting women's health, "the 'compelling' point" was approximately the end of the first trimester, "because of the now-established medical fact . . . that until the end of the first trimester mortality in abortion may be less than mortality in normal childbirth." 132 Thus, abortions within the first trimester are "free of interference by the State." 133 For the interest in protecting potential life, "the 'compelling' point" was viability, be-129. Once one begins looking, however, one finds in Roe a great many more references to beliefs, theories, and the divergence of thinking than one might have suspected were there. The opinion's first page-and-a-half, for instance, mentions attitudes, views, and thinking six times. 410 U.S. at 116-17. And, of course, the Court included its muchmaligned survey of "medical and medical-legal history" to show "what that history reveals about man's attitudes" toward abortion. 410 Pre-Roe Case Law 1747 cause as already mentioned, "the fetus then presumably has the capability of meaningful life outside the mother's womb."
134
The Supreme Court must have been well acquainted with differentiating compellingness of state interests according to length of pregnancy, for most of the pre-Roe courts had done it. With the exception of Abele, however, none of the lower courts had protected the right to abortion so zealously as did the Supreme Court. In assessing states' interests in women's health, for example, the lower courts had often relied solely on statistics about the relative risks in abortion and childbirth to justify their decisions that those interests no longer warranted prohibiting abortions in the first trimester . 135 But all the lower courts had expressly conceded that even in the first trimester the state could regulate who may perform abortions and where. 136 As to interests in protecting fetuses, the courts had generally found those uncompelling during "early" pregnancy, 137 or before quickening. 138 While the courts had rarely specified when "early" pregnancy
